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INTRODUCTION

1.1.

1.1.1.

1.1.2.
1.1.3.

1.1.4.

PURPOSE OF THIS DOCUMENT

On 23 May 2022, Drax Power Limited ("the Applicant”) made an application (“the
Application”) for a Development Consent Order (DCO) to the Secretary of State for
Business, Energy and Industrial Strategy (“the SoS”). The Application relates to the
Drax Bioenergy with Carbon Capture and Storage (BECCS) Project (“the Proposed
Scheme”) which is described in detail in Chapter 2 (Site and Project Description) of
the Environmental Statement (ES) (APP-038).

The Application was accepted for Examination on 20 June 2022.

Representations from Biofuelwatch, Just Transition Wakefield, Mr Hewitt, Climate
Emergency Planning and Policy (CEPP), Mr Tranter and Mr Farrar were received by
PINS at Deadline 9.

This document, submitted at Deadline 10 of the Examination, contains the Applicant’s
responses to these representations, where appropriate. The Applicant has focussed
on responding to points that have not already been made and responded to by the
Applicant. The Applicant has not responded to the representations from Mr Tranter
and Mr Farrar as they state issues addressed previously or that are not relevant to
the Proposed Scheme.
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2, ENVIRONMENT AGENCY

Table 2-1 Environment Agency - Any further information requested by the EXA under Rule 17 (REP9-034)

been reviewed as per CIEEM’s advice note on the
lifespan of ecological reports and surveys (CIEEM,
2019).” As CIEEM'’s advice note on the lifespan of
ecological reports and surveys should be followed
we would expect to see the validity of the existing
data being assessed again before the construction
phase starts to check if any significant changes
have occurred in the interim via an updated
Preliminary Ecological Appraisal. The need for this
survey update should be included within the
proposed/updated timescales.

Para No/ | Comment Applicant’s Response

Response

Ref.

Bullet In relation to Ecology, the Environmental The Applicant can confirm that the validity of existing survey
point 1/ | Statement, Chapter 8, Section 8.7.2 states that data will be assessed again before the construction phase
211 “The survey data obtained for these projects have | starts. Ref ID E13 of the Register of Environmental Actions and

Commitments (REP9-019) states that a pre-construction
ecological walkover will take place at least three months ahead
of commencement in order to re-assess the ecological baseline
conditions and determine if any additional mitigation is required.
This is secured through Requirement 14 of the Draft
Development Consent Order (REP9-005). Species specific pre-
commencement survey requirements are also set out in the
Register of Environmental Actions and Commitments and
similarly secured through Requirement 14.
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3. BIOFUELWATCH

Table 3-1 Biofuelwatch’s comments in response to the Rule 17 Questions of 22 June 2023 (R17QB) (REP9-029)

a. The regulatory environment could have
changed significantly within that time frame

b. Accelerating climate breakdown is likely to
contribute to such changes

c. There is likely to be more information/research
in a few years time on amine breakdown
products

d. There may be more information and research
into CCS at this scale, its viability and
associated environmental impacts, to inform
the permitting process

Para No/ | Comment Applicant’s Response

Response

Ref.

Para 1/ Biofuelwatch believes that this delay and proposed | The Environmental Impact Assessment (EIA) has taken into
3.1.1 extension could have a number of impacts: account the current baseline, as well as the future baseline,

identified on a topic by topic basis. The assessment also
considers the current regulatory and policy framework. This
complies with the Infrastructure Planning (Environmental Impact
Assessment) Regulations 2017, which state in Regulation
14(3)b that the environmental statement must ‘include the
information reasonably required for reaching a reasoned
conclusion on the significant effects of the development on the
environment, taking into account current knowledge and
methods of assessment.’

In the Applicant’s response to the ExA’s Request for Further
Information submitted at Deadline 9 (REP9-026) the Applicant
considered whether, should the construction of the Proposed
Scheme not commence until seven years post consent, this
would change the outcomes of the assessments carried out
including baseline, assessments and conclusions of the EIA.
The Applicant considers that the change in the programme is
not significantly different compared to the assessments carried
out and reported in the Environmental Statement for the
Proposed Scheme. In relation to construction, the time that it
would take to construct the Proposed Scheme and the phasing
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of construction activities would stay the same; they are just
moved potentially further into the future. As such the
assessment of the construction programme is the same, and
the consideration is only whether the years in which the works
take place changing would affect the assessments. In relation to
the baseline against which operational effects are assessed, it
is also considered that generally there would not be a significant
change in baseline conditions that would result in a change in
assessment outcome. Further information was provided in
relation to the potential impacts on baseline, survey work, worst
case construction programme and outcomes of the
Environmental Impact Assessment (EIA) for each topic
assessment in Table 0.1 of Appendix A within The Applicant’s
Responses to Rule 17 Questions from Letters of 22 June and
29 June 2023 (R17QB and R17QC) (REP9-026).

Other, similar developments have also adopted and been
granted a 7 year window within which to commence
development and this is equally appropriate for this
development. The rationale for the Applicant’s request fora 7
year window is made in the Explanatory Memorandum
submitted at Deadline 9 (document reference 3.2, para 4.35
referencing Article 19 in model provisions).

Regulatory regimes are constantly evolving and being updated
across all sectors of industry. At the point of submission and
throughout the examination process, the state of the relevant
regulatory regimes, including the draft National Policy
Statements, have been assessed and updates provided
regarding the Proposed Development’s compliance as well as
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progress of other relevant applications, e.g. the Environmental
Permit.

The decision of the Secretary of State must be made against
the policy and legislative framework (including published
emerging policy) that exists at the time of decision, it cannot be
made against some uncertain guess at what the future
framework may be. This is also true for the position on amines
and CCS performance more generally — the Applicant has
based its assessments on the latest research (as is the
requirement in the emerging NPS) and on the basis that the
permitting process will regulate CCS performance accordingly,
as the emerging NPS also requires the Secretary of State to do.

Finally, it seems somewhat counter-intuitive that on the one
hand, Biofuelwatch are referencing the accelerating climate
breakdown and then suggesting that determination of the
Proposed Scheme, which is specifically designed to assist in
the UK’s transition to a Net Zero economy, be delayed.

Para 2/
3.1.2

In response to R17QB.3 specifically:

a. There could very well be implications to
baselines, other smaller scale developments
may well have an impact on air quality
baselines meaning this aspect would need to
be reviewed.

b. There should be a requirement for additional
survey work to be undertaken as there could
be significant changes to the local ecology
within this timeframe. The application included
information from surveys as long ago as 2017

As detailed in the Applicant’s Responses to Rule 17 Questions
(REP9-026) submitted at Deadline 9, it is unlikely that there
would be any significant impacts on the baseline air quality
used in the Air Quality Assessment. In particular, pollutant
concentrations and their deposition to surfaces are likely to
decrease over time as emissions of key pollutants (NOx, PM,
SOx etc.) from all sectors are reduced. The decrease in
emissions per vehicle, as technology improves and
electrification of fleet increases, will likely more than offset the
any increase in general traffic levels, resulting in a net decrease
in roadside pollutant concentrations and scheme impacts.
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(e.g. [APP-142], [APP-143], [APP-144], [APP-
146] and [APP-147]). Other surveys (such as
[APP-137], [APP-138] and [APP-139]) were
done in 2020 or 2021 but even these would be
very out of date by the time the proposal would
be completed.

c. There are likely to be implications for
conclusions drawn as a result of this extended
commencement period due to a variety of
changes that could take place within this
extended time period, exacerbated by the
impacts of accelerating climate breakdown
examples of which include:

i.  Updated flood risk modelling

ii.  Further temperature increases (increasing
the risks arising from what appears to be
an already inadequate maximum design
temperature of 35°C)

iii.  Changes to local ecology

The Applicant can confirm that the validity of existing data will
be assessed again before the construction phase starts. Ref ID
E13 of the Register of Environmental Actions and Commitments
(REP9-019) states that a pre-construction ecological walkover
will take place at least three months ahead of commencement
in order to re-assess the ecological baseline conditions and
determine if any additional mitigation is required. This is
secured through Requirement 14 of the Draft Development
Consent Order (REP9-005).

It is unlikely there would be any significant changes to the
baseline used in the Water Environment Assessment if the
Proposed Scheme did not begin until seven years post-consent
as, in accordance with the Water Framework Directive, the
condition of the water environment should improve. A range of
flood risk scenarios have been assessed to account for climate
change uncertainty and, in any event the Environment Agency
has agreed in its Deadline 9 submissions that there are suitable
mitigations in place (specifically through the wording of
Requirement 11) to deal with the flood risk position in the future
even with an extended pre-commencement period.

The climate change resilience assessment uses 30 year time
slices to assess future baseline climate projections. The
assessment of climate impacts has been undertaken for the
2020s (2010-2039) and the 2050s (2040-2069) aligning with the
25 year design life of the project. These time slices take
account of an extension to the DCO approval and
commencement of the Proposed Development. The mitigation
measures identified in Chapter 14 and Appendix 14.1 of the
2022 ES, which include asset monitoring, fire detection,
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protection and management measures, emergency power,
material specification and improved cooling are considered
sufficient to account for increasing temperature events. Itis
considered that the findings of the Climate Change Resilience
Chapter (Chapter 14), remain valid.

Regarding changes to local ecology, this has already been
addressed in the Applicant’s Responses to Rule 17 Questions
(REP9-026). In summary, background concentrations and
deposition rates of gaseous pollutants are likely to reduce up to
and beyond 2031 (as stated in relation to point A, above). As
such, background air pollution is likely to be more favourable for
ecological features within the Zone of influence of the Proposed
Scheme in 2031 than in earlier years.

With a 2031 commencement date, the ecological surveys used
to inform the assessment would be increasingly out of date and
there would, therefore, be less certainty regarding their findings
and associated conclusions. However, this is countered by the
requirement for pre-commencement ecological surveys, as
secured by Requirements 7 (Provision of landscape and
biodiversity mitigation and enhancement) and 14 (Construction
Environment Management Plan) of the draft DCO (REP8-005).
Furthermore, the Ecology chapter of the Environmental
Statement already includes consideration of a future baseline
scenario based on the anticipated programme at the time of the
Application. It is therefore considered that implications for
changes to local ecology have already been taken into account.

Para 3/
3.1.3

The delay further heightens a number of
Biofuelwatch's concerns such as:

a. The Applicant has already addressed the question of
uncertainty in Appendix B of the Applicant’'s Response to
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a. The need to model impacts with the non-

BECCS units not operational at all and
continuous operation of the non-BECCS units.
The delay further increases the already
significant uncertainty arising from the
assumed 4,000 hours of operation of the non-
BECCS units.

. 'Given the age of the plant, with no plans
included in the proposal to replace the aging
pollution abatement technology with up to date
technology, it is questionable whether carbon
capture on such an old plant (with large
amounts of public money expected) can be
considered to be economically sustainable and
the “right type” of proposal in the “right place”
required by NPPF' (paragraph 374 of
Biofuelwatch's deadline 2 submission [REP2-
073].

. 'Prolonging the plant’s use when biomass
combustion is increasingly recognised as not in
accordance with climate objectives' (paragraph
376 of [REP2-073])

. The predictions are based on an ADMS
Chemistry Module that is itself based on 2011
research without updates to reflect the most
recent scientific research on nitrosamine
formation. Future updates to the ADMS
Chemistry Module are likely. There may also
be future validation studies of the software.

Relevant Representations and Additional Submissions (PDA-
002), and responses in the Applicant’s Responses to Issues
Raised at Deadline 1 (REP2-067), the Applicant’s Responses to
Issues Raised at Deadline 2 (REP3-020) as well as in the
Applicant’s Responses to Issues Raised at Deadline 6 (REP7-
017). As stated in Appendix A of the Applicant’s Responses to
Rule 17 Questions (REP9-026), there would be no material
impact on the conclusions of the Environmental Statement in
relation to delayed operation of the plant. In any event, any later
start point of the BECCS units is a separate question to what
happens with the non-BECCS units, which are not the subject
of the DCO application. As the Applicant has set out, the mid-
merit scenario is appropriate for those units.

b. Drax Power Limited is an experienced operator and takes its
responsibilities as a generator of electricity seriously. The plant
and infrastructure within the power station, including abatement
equipment is regularly maintained and inspected to ensure that
it continues to operate efficiently. The plant at Drax has to
comply with specific industry codes and Best Available
Techniqgues (BAT) in order to continue to operate safely,
efficiently and in an environmentally compliant way. The
maintenance regime at Drax requires significant investment to
update and upgrade plant and equipment, for example burner
upgrades and improvements to manage emissions in line with
the Environmental Permit. Drax is required to comply with
emissions limits as defined within its environmental permit and
is regularly required to undertake BAT reviews and OMA audits
with the Environment Agency, and thus must invest accordingly
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to keep to those commitments. The site is also a Lower Tier
COMAH site and has regular audits conducted by the HSE.

On this basis the Applicant considers that there would be no
issues in installing CCS to Units 1 and 2 whether in 2027 or
2031. In any event, it will be for the Government to consider the
economic sustainability of supporting the installation of BECCS
at Drax in determining whether to give financial support.

The proposal is the ‘right type’ in the ‘right place’ because
Government and the CCC have both recognised the need for
carbon capture to existing plants throughout the country, and,
the role of BECCS in delivering Net Zero.

c. As discussed in the Deadline 3 Cover Letter (REP3-014), the
Applicant has confirmed its position in previous responses to
Hearings, Relevant Representations and Written
Representations in full on these matters and does not wish to
repeat its position. Further details can be found in Table 10.1 of
the Applicant’'s Responses to Relevant Representations and
Additional Submissions (PDA-002) and the Applicant’s
Responses to Issues Raised at Deadline 1 (REP2-067). In any
event, it is important to note that extending the commencement
period to 7 years does not, in and of itself, prolong the existing
plant’s use. Drax Power Station has consent and can continue
to operate no matter how long it takes for CCS infrastructure to
be installed.

D. In response reference 9.16 in the Applicant’'s Responses to
Issues Raised at Deadline 2, (REP4-020), the Applicant
explains in detail why the ADMS suite of models has been
used. The Applicant also reiterates their response above to ref
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3.1.1, specifically that the air quality assessment was done with
the most up to date model available at the time of writing, in
compliance with both the EIA Regulations and the emerging
NPS.

Para 4
and 5/
3.14

It is therefore highly likely that risks could be
reduced and better quantified without compromise
to the proposed start date of the proposal by
delaying the DCO decision (or refusing the DCO
decision and requiring reapplication closer to the
proposed commencement of development).

In addition, in relation to the proposed pipeline
which is a prerequisite for the ‘storage’ element of
BECCS, delaying the DCO decision would allow for
a clearer picture of whether this, and the other
necessary, related storage aspects will be in place
within the timescales required

The Applicant has addressed the delay of the submission of the
Humber Low Carbon Pipeline in the Applicant’'s Responses to
Rule 17 Questions of 6 June 2023 (REP8-029). The Applicant’s
responses to R17QA.20 and R17QA.21 provide further detail on
its position in relation to delaying the Proposed Scheme.

In short, the UK’s need to meet Net Zero cannot afford to wait —
all projects need to be consented so that there is sufficient
certainty for all parties (including the Government in making its
funding decisions and planning its energy scenarios for the next
30 years) that every aspect of the CCS system will be brought
forward.
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Table 3-2 Biofuelwatch Comments on Report on the Implications for European Sites (REP9-030)

grassland’ led to the change in conclusion
regarding acid deposition impacts on the Lower
Derwent Valley SAC and Ramsar referred to in
paragraph 3.012. Biofuelwatch is unaware of
evidence to show that ‘acid grassland’ is not
present within the Lower Derwent SAC and Ramsar
site. Paragraph 4.2.59 considers that “that neutral
grassland was the most abundant broad habitat
type and that more of the plots sampled were in the
‘calcareous’ rather than ‘acid’ or acid-neutral’ pH
ranges” but this suggests that there are plots with
acid or acid-neutral pH ranges. Paragraph 4.2.59
says “It agreed that it was therefore more
appropriate to apply the CLo for calcareous
grassland rather than acid”, but does not explain
why a CLo that is not a reasonable worst case nor
precautionary should be considered to be “more
appropriate”. More explanation is required to justify
what appears to be a non-precautionary
assumption and therefore also a non-precautionary
assessment. It should be assumed by the
applicant, Natural England and the EXA that acid
grasslands may exist within this SAC unless there

ParaNo/ | Comment Applicant’s Response

Response

Ref.

Para 3/ The reclassification of Lower Derwent Valley SAC | The underpinning evidence used by the Applicant to determine
3.2.1 habitat from ‘acid grassland’ to ‘calcareous that the ‘calcareous grassland’ acid deposition critical load is

appropriate, is set out in Lower Derwent Valley Habitats and
Soil Analysis Technical Note (REP3-009). This sets out a
comprehensive analysis of soil and habitat data gathered by
Natural England as part of long-term monitoring of the SAC.
REP3-009 paragraph 3.1.2 clearly sets out the split of plots
analysed in terms of their soil pH. and details that 4% had acid
soil, 4% had acid-neutral soil, 52% of plots had neutral soil, and
40% of plots had calcareous soils. As such, the Applicant has
already acknowledged and reported the presence of a small
number of plots that are at the acidic end of the soil pH
spectrum in REP3-009 and considered this in their analysis of
potential air quality impacts on Lower Derwent Valley SAC and
Ramsar Site. In terms of habitat (as against soils) data, the
Natural England data reports the presence of almost exclusively
‘neutral grassland’ habitat types, with no ‘acidic grassland’
habitats reported. In light of the above it is not necessary, as
Biofuelwatch contend, that ‘...It should be assumed by the
Applicant, Natural England and the ExA that acid grasslands
may exist within this SAC unless there is strong evidence to
show it does not..."., as there is sufficient evidence to classify
the habitats present with a high degree of confidence without
making assumptions.
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is strong evidence to show it does not. Derbyshire
County Council make several references to “acid
grassland” in the Derbyshire Peak Fringe and
Lower Derwent Area so there is reason to consider
acid soils are likely to be present in at least some of
the Lower Derwent Valley.

The ’precautionary principle’ referred to by Biofuelwatch exists
to protect the environment where insufficient data exists to allow
potentially significant effects to be discounted. There is
sufficient evidence available via the Natural England long-term
monitoring data to complete a thorough analysis of the potential
effects of acid deposition on Lower Derwent Valley SAC and
Ramsar and to make a judgement based on that scientific
knowledge. Both the Applicant and Natural England therefore
agree that it is beyond reasonable scientific doubt to take this
approach and reach the conclusions that have been made.

In relation to the Derbyshire Peak Fringe and Lower Derwent
Landscape Character Area, this occurs entirely within
Derbyshire. The Landscape Character Area relates to the River
Derwent that runs through Derbyshire, not the one that runs
through Yorkshire (there are several ‘River Derwent’s’ in the
UK). Any reference to acid grassland in the Derbyshire Peak
Fringe and Lower Derwent Landscape Character Description is
entirely irrelevant to the Lower Derwent Valley SAC and
Ramsar, as none of the SAC/Ramsar is located in Derbyshire.

Para 4/
3.2.2

Paragraph 3.1.1 says, “the Applicant concluded
that there would be no LSE on Thorne and Hatfield
Moors SPA and its qualifying features in relation to
Thorne and Hatfield Moors SPA ... IPs did not
dispute this conclusion during the Examination.”
This is incorrect. Biofuelwatch did dispute this
conclusion and continues to dispute this
conclusion.

The Applicant notes Biofuelwatch’s observation. The Applicant
has completed a robust assessment of the potential for
LSE/AEOI of European Sites. The Applicant has concluded
there would be no LSE on the Thorne and Hatfield Moors SPA.
This has been agreed with Natural England from early in the
Examination process, as set out in Rev01l of the Statement of
Common Ground between Natural England and the Applicant
(AS-032).
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Para 5/
3.2.3

Biofuelwatch’s comments in [AS-040] were in
relation to Natural England’s comments in [RR-
025]. Biofuelwatch considers paragraph 4.2.7 of
[PD-020] to misrepresent Biofuelwatch’s comments
because the preceding paragraphs of [PD-020]
may be understood to imply Biofuelwatch agrees
with Natural England’s assessment of all potential
impacts on international (and nationally) designated
sites. Biofuelwatch does not agree with all of
Natural England’s conclusions.

Noted.

Para 6/
3.24

Paragraph 4.2.40 says “The realistic worst case
scenario would be the mid-merit scenario, i.e. two
Carbon Capture and Storage (CCS) units operating
at full load for the entire year and in addition two
non-CCS units operating at full load for 4000 hrs.”
The report includes no information to justify this
scenario to be “the realistic worst case”. Since the
proposal is for carbon capture and storage, it is
doubtful that conditions can be lawfully applied to
require a minimum and maximum number of hours
of operation of the non-BECCS units. The following
scenarios may be worse than this scenario:

a. two Carbon Capture and Storage (CCS) units
(with their associated biomass combustion
units) operating at full load for the entire year
and two non-CCS biomass combustion units
operating at full load for the entire year

The Applicant has responded previously on the scenarios used
for air quality modelling. These responses can be found in The
Applicant’s Responses to Relevant Representations (PDA-002),
particularly in response reference 5.28, and in Appendix B of
that document. Appendix B does also explain why the Full Load
scenario (two BECCS units and two non-CCS units in operation
for 8760 hours a year) included in point A is not a likely worst
case, however this scenario has been assessed and the results
explained.

In response reference 5.11 of the Applicant’s Responses to
Issues Raised at Deadline 6 (REP7-017), the Applicant also
outlines their position regarding scenario B, which would be
unrealistic due to market factors and demand for energy. Since
that submission, National Grid ESO has published the latest
2023 version of the Future Energy Scenarios, which envisage a
role for BECCS and biomass in 2050 in all four potential
development scenarios — see Appendix A. Non-BECCS unit
operation is therefore not a realistic scenario to be considered.
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b. two Carbon Capture and Storage (CCS) units
(with their associated biomass combustion
units) operating at full load for the entire year
with the non-CCS biomass combustion units not
operating at all.

As biomass is required in all future scenarios, then it may be the
case that CCS units would then need to be applied to those four
units — in that scenario the planning consent for those
installations would consider the impacts at that relevant time (as
Scenario a. may include greater overall emissions | would the environmental permitting process). There is therefore
and so has the potential to result in higher nitrogen | no situation in this DCO where the BECCS units are not

and acid deposition at some European ecological operating or a change to their operation in a manner that could
sites. Scenario b. may result in emissions of lower | impact upon emissions is not controlled.

temperature and velocity and so could potentially
result in higher pollution levels and deposition at
some European ecological sites nearer the Drax
site. Changes to the economic environment,

regulations, the electricity market, biomass
availability and regulation of biomass export within | In relation to outages resulting from fires or other accidents,

The Applicant reiterates that the worst-case mid-merit scenario
which has been assessed in the Environmental Statement is
robust, and the formal consideration of a scenario in which the
non-BECCS units do not operate at all is not required.

other countries could all affect the future hourly and daily mean impacts from the operation of BECCS
operation/economic viability of the non-CCS units without the non-BECCS units are already assessed in the
biomass combustion units so both a. and b. are ES in the mid-merit scenario, using an assumption that such
realistic scenarios. The applicant has dismissed operation could occur at any time of the year (i.e. the hours
scenario b. as “unrealistic and irrelevant” but the between mid-merit and full load). It is un-necessary to assess
growth of genuinely renewable electricity the impacts from an extended downtime on annual mean

generation in the UK is rapid and may change the impacts since a) the mid-merit scenario already accounts from
need for electricity generated from biomass. Fire, or | SOme periods of BECCS only operation and b) it is unrealistic to

other accident, could lead to the non-CCS units consider prolonged outage over several years that would cause
being non-operational for an extended time. The impacts, particularly in light of the Applicant’s on-going
explanation provided by the applicant in Appendix maintenance regime which applies across the Existing Drax
B of [AS-038] does not show why, for particular Power Station, discussed in response to 3.1.3 above. .
sites, scenarios a. and b. may not lead to higher
impacts.
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Para 7 /
3.25

It is disappointing that [PD-020] says, with
reference [REP7-018], that “Biofuelwatch remains
concerned about the air quality modelling and
operational emissions of pollutants on the
European sites” (paragraph 4.2.77) without also
explaining and addressing Biofuelwatch’s concerns
(such as those listed in [REP7-018] regarding
Natural England’s responses to Biofuelwatch’s
guestions).

The Applicant has responded to Biofuelwatch’s concerns
throughout the Examination, particularly in respect of its
concerns about the air quality modelling undertaken.

Para 8/
3.2.6

The assessment of impacts [PD-020] is reliant on
the applicant’s predictions of pollution impacts. In
paragraph 4.2.67 [PD-020] it says “It [Natural
England] noted that the Applicant had used
precautionary/conservative assumptions in the
model to mitigate for the uncertainty and that the
modelling had been undertaken in accordance with
good practice®. As explained in [REP2-073], some
of the potential sources of uncertainty are
considerable. As explained in [REP7-018], not all
modelling assumptions are precautionary and there
is insufficient evidence that the assumptions that
are precautionary are sufficient to outweigh the
assumptions that are not precautionary. As
explained in [REP2-073], ADMLC Guidance
describes good practice and the applicant’s
modelling predictions do not conform to important
aspects of ADMLC Guidance. The apparent
acceptance that “the modelling has been
undertaken in accordance with good practice”

The Applicant has addressed the issue of uncertainty and the
precautionary nature of their assessment on humerous
occasions, not least in responses presented in Table 5-1 of
Applicant’s Responses to Issues raised at Deadline 1 (REP2-
067), Table 5-1 of the Applicant’s Responses to Issues Raised
at Deadline 6 (REP7-017); and has also considered the ExA’s
queries on these issues in its response to the ExA’s Rule 17
request (REP8-029). The Applicant stands by these previous
responses.
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appears misplaced and deserves explanation in
light of the ADMLC Guidance. Without further
evidence, the apparent acceptance that
precautionary/conservative assumptions mitigate
for the uncertainty (when the uncertainties have not
even been quantified) also appears misplaced.

Para 9/
3.2.7

Natural England has not commented on important
sources of uncertainties raised by Biofuelwatch in
[REP2-073]. To mention just four examples of the
many uncertainties raised:

a. The assessment of impacts on European sites
has made no allowance of modelling prediction
uncertainties arising from the modelling
software even though the ADMS developer’'s
own validation shows significant uncertainties in
modelling predictions and even though research
such as that carried out by M. Theobald et al
(referred to in [REP2-073]) shows the two most
widely used air dispersion modelling systems
can give very different results.

b. The applicant has used a modelling software
version for which the applicant has provided no
validation reports and the validation reports on
the ADMS developer’s website (which are for a
different software version) are not independent
and use scenarios known to the developer when
the software was written. It is therefore to be
expected that the modelling software
uncertainties shown by the developer’s

The Applicant has addressed the issue of uncertainty and the
precautionary nature of their assessment on numerous
occasions, not least in responses presented in Table 5-1 of
Applicant’s Responses to Issues raised at Deadline 1 (REP2-
067), Table 5-1 of the Applicant’s Responses to Issues Raised
at Deadline 6 (REP7-017); and has also considered the ExA’s
queries on these issues in its response to the ExA’s Rule 17
request (REP8-029). The Applicant stands by these previous
responses.
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validation reports will be minimum uncertainties
and likely to be exceeded.

c. The deposition velocities used by the applicant
were recommended by AQTAG (Air Quality
Technical Advisory Group) in 2014, but AQTAG
did not state they were worst case nor did
AQTAG supply supporting evidence. Neither
Natural England nor the EXA have provided any
evidence that the AQTAG deposition velocities
used by the applicant are precautionary or
worst-case. No attempt has been made to
quantify the uncertainty arising from the
deposition velocities used.

d. The uncertainties arising from the assumption
that the flue gases from the BECCS and non-
BECCS units will mix completely. The
characteristics of all current Drax flue gases are
very similar but the proposal will result in
BECCs flue gases having a much lower
temperature and reduced velocity. Any evidence
provided by the applicant of good mixing of flue
gases from the existing plant is therefore not
sufficient to show flue gases from the proposal
will mix perfectly. The applicant has made no
estimate of the modelling prediction errors that
may arise from its assumption of perfectly mixed
gases at the point of release.

Para 10/
3.2.8

In Landelijke Vereniging tot Behoud van de
Waddenzee v Staatssecretaris van Landbouw,

The Applicant has addressed the issue of uncertainty and the
precautionary nature of their assessment on numerous
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Natuurbeheer en Visserij (Case C-127/02) [2005] 2
CMLR 31, the Grand Chamber of the European
Court of Justice considered that the Habitats
Directive must be interpreted in accordance with
the Precautionary Principle. Natural England
recognises the importance of the Precautionary
Principle on the habitats assessment (paragraph
4.2.55). Whilst Natural England’s response in
[REP6-050] recognised uncertainty, Natural
England provided no quantified level of uncertainty.
Biofuelwatch listed many sources of uncertainty.
These remain unquantified by the applicant, Natural
England and the ExA. Natural England and the ExA
appear to have made an assessment using
predictions that are not worst case and without
guantifying cumulative uncertainty and without even
considering the potential impact of some sources of
uncertainty on possible impacts. It is difficult to see
how such an assessment can be considered
consistent with the precautionary principle making it
potentially vulnerable to a judicial review.

occasions, not least in responses presented in Table 5-1 of
Applicant’s Responses to Issues raised at Deadline 1 (REP2-
067), Table 5-1 of the Applicant’s Responses to Issues Raised
at Deadline 6 (REP7-017); and has also considered the ExA’s
gueries on these issues in its response to the ExA’s Rule 17
request (REP8-029). The Applicant stands by these previous
responses and considers their air quality modelling suitably
conservative to meet the requirements of the precautionary
principle and ensure that judgements in the HRA are able to be
made with best scientific knowledge.

Para 11/
3.2.9

Natural England said “For European sites, a key
consideration is always whether the proposal will
undermine the conservation objectives of the site —
for example, will it counteract overall actions to
restore deposition of air pollutants to below critical
loads. ... In this case, Natural England agreed with
the conclusions in the applicant’'s HRA that the
proposed development will not impact on measures

The Applicant agrees with Natural England’s response to the
EXA at row BIO.2.3 of Table 2a in Natural England’s response
to the Examining Authority’s (ExA’s) second written questions.
This highlights the multiple sources of evidence used by the
Applicant when considering the potential for significant air
guality effects on European sites. The Applicant continues to
assert that these support a finding of no AEOI in relation to
Thorne Moor SAC, the only European Site which experiences
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to reduce emissions from existing sources (such as
Drax itself, via increasingly stringent environmental
permit conditions and the National Emissions
Ceiling Regulations) and from the dominant
sources of N deposition in the area (agricultural
operations and imports from other countries via
long range transport)” [REP6-050]. Natural
England’s argument is flawed because:

a. There is no guarantee that any measures to
reduce emissions from existing sources and
from other sources will be successful. Any such
measures that may exist may not be successful
in reducing deposition at all and are
independent (or largely independent) of the
proposal under consideration. Any conditions
imposed by the ExA cannot mandate these
other reductions so there is a risk that these
reductions may not materialise.

b. Even if these other measures do result in a
reduction in deposition, there is no evidence
that they will be sufficient to reduce deposition
below critical thresholds.

in-combination air quality impacts >1% of critical load after
mitigation.

The Applicant has set out a detailed consideration of historic
and predicted future trends in air quality in the HRA Report
(REP8-014) and does not intend to repeat this here. In addition,
these are not solely relied on when reaching a conclusion of no
AEOI, with multiple other sources of evidence considered.

In relation to predicted future trends in air quality, The Nitrogen
Futures project! is also of relevance here, as referenced by
Natural England in their response to the ExA’s June 6 Rule 17
Request (REF).

In their response, Natural England state: ‘...In practice,
emissions and deposition are likely to decline to 2030 —NOXx
emissions by approximately 34% and N deposition by
approximately 13% (though ammonia being largely unchanged).
This is based on the “Business as usual” scenario in Nitrogen
Futures, so allowed for only adopted/implemented N-reduction
policies at the time of the N-Futures assessment. However, by
not relying on this reduction, the applicant had assessed
against a worst-case baseline — and this worst case is still
applicable (and even more conservative) assuming a delay in
the construction/operation timescales...’

It should be noted that the ‘Business As Usual’ (BAU) forecasts
referred to by Natural England include nitrogen reduction

1 JNCC (2020) JNCC Report: No. 665, Nitrogen Futures
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measures that are already adopted. There is therefore a high
degree of confidence in their implementation and efficacy.

Para 12/
3.2.10

It is obvious that a significant increase in deposition
of air pollutants will frustrate a conservation
objective to restore deposition of air pollutants
below critical levels especially when there is no
plan in place sufficient to give high confidence that
all loads/levels will be reduced below critical
thresholds. The logic of Natural England’s
assessment is flawed. It is irrational to consider a
proposal that will cause a significant increase in
deposition of air pollutants above critical levels to
be consistent with conservation objectives requiring
reductions of air pollutants below critical levels.

As a point of clarity, the Applicant would highlight that
‘deposition of air pollutants’ is measured against critical loads,
not ‘critical levels’. The Applicant would contend that
Biofuelwatch are not using the term ‘significant’ correctly here.
The Proposed Scheme will, lead to only one European Site
experiencing potentially significant air quality impacts: Thorne
Moor SAC. The magnitude of impact is only sufficient to trigger
the 1% screening criterion when considered in-combination with
other plans and projects. As the Applicant and Natural England
have both previously and independently explained, exceeding
the 1% screening threshold does not automatically mean this
will trigger any harm to a European Site, or frustrate
achievement of the sites Conservation Objectives. It simply
means that, as set out in the HRA Report (REP9-021), further
assessment is required to investigate the potential for harm.

This is the process used by Natural England for air quality
impacts for all types of projects across the UK and has been
vigorously considered in numerous appeals, DCO Examinations
and Court cases. There can therefore be no suggestion that this
approach is irrational.

The Applicant has completed a detailed assessment of potential
air quality impacts in the HRA Report and has agreed with
Natural England that there will be no LSE/AEOQI of European
Sites. The Applicant stands by this assessment.
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Para 13/
3.2.11

Natural England considers “However, having
regard to the site specific considerations in this
case, including evidence provided by the applicant
in the appropriate assessment (section 4.3.75-
4.3.85 of the HRA), and the fact that effective and
reliable mitigation is proposed for the BECCS
project itself, Natural England was able to accept
the conclusion that the additional nitrogen and acid
deposition would not result in an adverse effect to
integrity of the SAC.” [REP6-050] Considering the
reasons given by Natural England in this statement:

a. “site specific considerations”: the same section
of [REP6-050] shows Natural England’s
apparent consideration of “site specific
considerations” to be underpinned by Compton
v Guildford Borough Council 2019. Compton v
Guildford Borough Council 2019 is a very
different scenario for the reasons given in
[REP7-018]. Significant increases above
critical thresholds can be expected to cause
significant harm.

b. “effective and reliable mitigation”: whilst
Natural England may consider the mitigation
proposed to be effective and reliable, the
applicant has not shown the mitigation

The Applicant has completed a detailed assessment of potential
air quality impacts on European Sites in the HRA Report
(REP9-021), and has concluded there would be no LSE/AEOI
of any European Sites. The Applicant stands by this
assessment.

In relation to point ‘a’ from Biofuelwatch, the principle of
Compton v Guildford Borough Council holds true and has been
considered and applied by the Applicant. The following text is
taken directly from paragraph 207 of the Compton v Guildford
Borough Council judgment? (emphasis added by the Applicant):
‘It is perfectly clear, in my judgment, that Guildford BC, whose
task it was to undertake the HRA, did consider whether
significant adverse effects were likely from the development
proposed in the Local Plan; it then undertook an appropriate
assessment to see whether there would be no adverse effect on
the SPA. That could not be answered, one way or the other,
by simply considering whether there were exceedances of
critical loads or levels, albeit rather lower than currently.
What was required was an assessment of the significance
of the exceedances for the SPA birds and their habitats...’

In line with this aspect of the ruling, the Applicant has produced
an assessment of the significance of the exceedances of the
1% screening criterion for the qualifying interest habitats of
Thorne Moor SAC (which are, in any event, not of a significant
amount). This is set out in full in section 4.3 of the HRA Report.

2 Compton PC v Guildford BC, C0/2173,2174,2175/2019 (HIGH COURT OF JUSTICE, QUEEN'S BENCH DIVISION, ADMINISTRATIVE COURT, PLANNING COURT 1 04,

2019
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sufficient to prevent likely impacts. Natural
England has not shown why it considers
mitigation to be sufficient for it to “accept the
conclusion” when the applicant’s own
modelling still shows significant likely impact.

The Applicant’s HRA Report is therefore consistent with the
Compton v Guildford Borough Council ruling, which affirms that
exceedances of critical loads and levels and/or exceedances of
the 1% screening criterion do not automatically trigger AEOI, or
‘significant harm’ as contended by Biofuelwatch.

In relation to point ‘b’ from Biofuelwatch, the Applicant considers
Biofuelwatch are misrepresenting the impacts and potential
effects of the Proposed Scheme. The Applicant has
incorporated operational emissions abatement measures into
the Proposed Scheme that would reduce the air quality impacts
of the Proposed Scheme to below the 1% significance
screening criterion for all European Sites apart from Thorne
Moor SAC, which is why the latter was then subject to further
consideration, post accounting for mitigation. The mitigation is
achieved via reliable and proven technologies that have been
operated in the UK for decades and will be delivered through
the permit — policy dictates that the decision maker must
consider that the permitting system will achieve its goals, unless
given reason by the regulator to consider otherwise, which is
not the case here.

Thorne Moor SAC/SSSI in excess of the 1%

Para 14/ | Such extremely weak reasons are clearly The reasons presented by the Applicant for concluding no AEOI
3.2.12 inadequate in light of the “extra caution” that are neither weak nor inadequate. The Applicant stands by the
Natural England considers to be necessary “when assessment presented in Section 4.2 and 4.3 of the HRA
critical loads for a protected site are exceeded in Report.
the background” [REP6-050].
Para 15/ | Table 1.17 of Appendix 6.5 [REP8-012] shows the | Biofuelwatch have stated that ‘Any increase in excess of the 1%
3.2.13 modelled cumulative annual nitrogen deposition at | significance threshold is not “negligible” but “significant’... and

...” it may not be possible to measure small increases in
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significance threshold. In paragraph 4.2.61, “NE
agreed that the Applicant’s conclusion that the level
of deposition and the potential consequential
vegetative change continues to fall within the
bounds of natural variation and would lead to
negligible (and imperceptible) effects on the SAC
appeared justified based on the evidence
presented and the overall comparatively low levels
of in-combination nitrogen deposition.” Even small
increases in average deposition over a long period
are known to cause ecological harm. Any increase
in excess of the 1% significance threshold is not
“negligible” but “significant”. It may be
“‘imperceptible” in that it may not be possible to
measure small increases in nitrogen deposition and
attribute them to the proposal, but such increases
can be expected to cause significant harm. A
comparison of levels of deposition with the “bounds
of natural variation” is not sufficient to ensure LSE
because, whatever the natural variation in levels,
increased deposition will increase those levels.
Since the levels are already above the critical load,
this can be expected to result in greater
environmental harm. As considered above, Natural
England’s reasoning does not demonstrate the
“extra caution” it considers to be necessary.

nitrogen deposition and attribute them to the proposal, but such
increases can be expected to cause significant harm...’.

As set out above, this is a misrepresentation of how the 1%
significance screening criterion should be used. Exceedances
of the 1% significance threshold do not automatically result in
‘significant harm’ as suggested by Biofuelwatch, they simply
indicate that further investigation and assessment of potential
effects is required. This is consistent with Natural England’s
advice into Examination of the Proposed Scheme, Natural
England’s own published guidance?, and advice from the
Chartered Institute of Ecology and Environmental
Management?.

This is the process used by Natural England for air quality
impacts for all types of project across the UK and has been
vigorously considered in numerous appeals, DCO Examinations
and Court cases. There can therefore be no suggestion that this
approach is not appropriate.

The Applicant has completed a robust assessment of the
potential air quality impacts and effects of the Proposed
Scheme on European Sites, as set out in the HRA Report
(REP9-021). This has been agreed with Natural England, as set
out in the Statement of Common Ground between Natural
England and Drax Power Ltd (REP8-019).

3 Natural England. (2018). Natural England’s approach to advising . Peterborough: Natural England

4 CIEEM. (2021). Advice on Ecological Assessment of Air Quality Impacts. Winchester: Chartered Institute of Ecology and Environmental Management
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Para 16/
3.2.14

The above analysis makes it difficult to understand
why different reasons have been given for no LSE
on the qualifying feature (nightjar) of the Thorne
and Hatfield Moors in paragraph 3.0.7. In
paragraph 3.0.7, a distance of 9.1km and the lack
of heathland, moorland, woodlands with large
clearings and recently felled plantations within or
adjacent to the application site are considered
sufficient to show no LSE. However, the modelling
predictions show significant impacts at the Thorne
and Hatfield Moors so a distance of 9.1km is clearly
not sufficient to show there will be no LSE. The lack
of particular habitats at or adjacent to the site
clearly does not prevent impacts on habitats further
from the site such as at Thorne and Hatfield Moors.
Neither the reasons provided in paragraph 3.0.7
nor those given by Natural England in [REP6-050]
are sufficient to show no LSE. Biofuelwatch do not
understand why [PD-020] includes the flawed
reasons in paragraph 3.0.7 but does not consider
the predicted increases above critical thresholds in
light of the conservation objectives of Nightjar, that
explicitly refer to the changes that may result from
exceeding critical values of air pollutants (see
[REP2-073]).

The Applicant considers it likely that Biofuelwatch are
misreading the ExA’s Report on the Implications for European
Sites (RIES) (PD-020) and the Applicant’'s HRA Report.

The Applicant has considered a range of impact pathways when
assessing the potential for LSE on nightjar (the sole qualifying
interest of the Thorne and Hatfield Moors SPA). In relation to
potential impacts on functionally-linked land®, the distance to
the SPA and the lack of suitable habitat for nightjar in the
vicinity of the Site are valid reasons for discounting LSE, as
identified in the RIES. In the case of air quality impacts, HRA
Appendix 5 (APP-193) clearly sets out AQ assessment
parameters in relation to nightjar for Thorne and Hatfield Moors
SPA. This uses information within the Air Pollution Information
system (APIS) which confirms nightjar is not considered
sensitive to air quality effects on its woodland habitats or
elevated NHs or acid deposition on its heathland habitats. In
relation to nitrogen deposition onto Thorne and Hatfield Moors
SPA heathland habitats which may be used by nightjar, there
are no exceedances of the 1% screening criterion alone or in-
combination. There are therefore no ‘increases above critical
thresholds’, as contended by Biofuelwatch.

5 Land outside the boundary of a European Site, but which provides a supporting function to the qualifying interests for which that European Site has been designated.

Drax Bioenergy with Carbon Capture and Storage

Applicant’s Responses to Issues Raised at Deadline 9

Page 23 of 70




Para 17 /
3.2.15

In paragraph 212 of [REP2-073] Biofuelwatch
raised concerns, based on a study for Norway’s
CO2 Technology Centre Mongstad, about the
impact of amine deposition (and subsequent
nitrosamines and nitramines). Biofuelwatch were
not satisfied by the applicant’s response, see
[REP6-034] in response to [REP4-020]. The amine
critical loads used by the applicant are not
precautionary. Also:

a. The deposition level predictions provided in
[REP4-020] have presumably been made based
on an amine deposition velocity that is
essentially just an educated guess (see
paragraph 241 of [REP2-073]) and not
necessarily precautionary.

b. The applicant appears to have predicted
deposition of nitrosamines and nitramines but
not the nitrosamine and nitramine
concentrations that would arise from the
breakdown of amines after deposition. The
Norway’s CO2 Technology Centre Mongstad
study shows the risk that amine breakdown
products could exceed limits. Concentrations of
amine breakdown products arising after amine
deposition must be modelled for the
assessment to be robust. Amine breakdown
products can persist for long "periods risking
harmful elevated environmental concentrations
(paragraphs 212-214 of [REP2-073]).

The Applicant has responded to concerns relating to the
deposition of amines and their degradation products and
remains of the opinion that their assessment is appropriately
conservative. These comments can be seen in the Applicant’s
Responses to Issues Raised at Deadline 8 (REP9-023) and
also the Applicant’'s Responses to Issues Raised at Deadline 7
(REP8-026).
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confidence because different pollutants have very
different impacts and very different critical levels. It
is therefore difficult to understand why the
applicant’s consideration of a level against a
threshold for a different pollutant to have
“addressed all its concerns” (paragraph 4.2.58).
Biofuelwatch requests the ExA provide much more
explanation to justify its faith in Natural England’s
confidence.

Para 18/ | Paragraph 4.2.56 of [PD-020] shows Natural The Applicant has assessed the impacts of amine and
3.2.16 England also raised concerns about amine impacts | degradation products via their contribution to nitrogen
and “considered amine impacts for ecological deposition. The proportion of nitrogen deposition arising from
receptors only in terms of deposition and not emissions of NOx, NH3 and amines is not provided explicitly
concentration”. Whilst paragraph 1.3.18 of [APP- since the critical loads are set for total nitrogen deposition and
127] refers to the derivation of amine deposition not for individual species of nitrogen. The contribution could
fluxes at all receptor and grid locations, [REP8-012] | easily be calculated by reference to the annual mean NOx and
(and early versions of Appendix 6.5) includes NH3 concentrations, with the remainder (a negligible
neither tables showing amine depositions nor contribution) arising from amines.
tables showing amine concentrations. Biofuelwatch
is unclear what deposition impacts Natural England
considers have been carried out at ecological
receptors.
Para 19/ | The comparison with a critical level for a different Paragraph 4.2.57 relates to concentrations and deposition of
3.2.17 chemical, ammonia, in paragraph 4.2.57 gives false | amines, nitramines, and nitrosamines, including comparison of

the predicted concentrations arising from the Proposed Scheme
with the critical level for ammonia (NH3). The Applicant has
addressed this and related points extensively in previous
submissions and does not intend to repeat those here. The
Applicant has considered the potential for concentrations of
these pollutants in air to have effects on ecological receptors.
The Applicant has also considered the potential for these to
deposit to and have effects on ecological receptors, both as
pollutants in their own right and also as part of overall nitrogen
deposition arising from the Proposed Scheme and other plans
and projects. The Applicant would refer the EXA to its
responses in rows 9.23 to 9.27 in Table 9.1 of Applicant’s
responses to issues raised at deadline 2 (updated) (REP4-020).
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Para 20/ | Ecological assessments of European sites require | The Applicant has addressed this and related points extensively
3.2.18 an in-combination assessment but the in previous submissions and does not intend to repeat those
consideration of impacts from amines and their here. The Applicant has considered the potential for
breakdown products has been made without concentrations of these pollutants in air to have effects on
determining: ecological receptors. The Applicant has also considered the
a. levels of amines arising from biomass potential for amines to depos?t to a_nd havg effects on ecological
combustion receptors, both as pollutants in their own right and also as part
. _ of overall nitrogen deposition arising from the Proposed
b. background levels of amines and their . .
Scheme and other plans and projects. The Applicant would
breakdown products refer the EXA to our responses in rows 9.23 t0 9.27 in Table 9.1
c. other potential sources of amines and their of Applicant’'s Responses to Issues Raised at Deadline 2
breakdown products (paragraph 190 of [REP2- | (pdated) (REP4-020). The Applicant reiterates that amines
073_’]) ‘_’VhiCh may combine with the proposal’s | represent a very small proportion of the total N deposition, and
emissions that concerns relating to background levels of these products
Without consideration of amines (and their are, in any practical sense, irrelevant since they act on both the
breakdown productg) from other sources (induding with and without BECCS scenarios and do not affect the
natural sources), the assessment is not robust. modelled impact of the use of BECCS.
Biofuelwatch considers such an assessment does
not meet legislative requirements which require in-
combination assessments. Without information to
the contrary, a precautionary approach must
assume that background levels of amines together
with those arising from combustion of biomass may
already result in levels of amines (and their
breakdown products) in excess of levels that cause
ecological harm.
Para 21/ | Paragraph 4.2.60 says “NE considered that the It is agreed between the Environment Agency and the Applicant
3.2.19 proposed monitoring, recording, and reporting to (REP8-018), and between Natural England and the Applicant

the EA was appropriate to ensure emissions from

(REP8-019) that the proposed monitoring is sufficient. The
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the Proposed Development remained within the
limits used for the assessments.” Monitoring and
reporting something is not the same as controlling
or limiting something. Biofuelwatch considers
Natural England’s confidence that simply
monitoring, recording and reporting will be sufficient
for emissions to remain with limits to be misplaced.

Environmental Permit includes Emissions Limit Values (ELVS)
which control the concentrations of emissions which enter the
environment. ELVs are defined under the Industrial Emissions
Directive or the Large Combustion Plant Directive. These
emissions are monitored and reported, and a breach of those
values would be a breach of the permit, which the EA would be
able to consider whether it has occurred when receiving the
monitoring results. When referring to the Environmental Permit
the term ‘Control’ appears numerous times demonstrating the
operator’s responsibilities regarding the management and
operation of the installation.

Para 22/
3.2.20

With regard to 4.2.60, Natural England
recommended that “the Applicant undertake
operational monitoring at the European sites ... to
support the Applicant’s claims that acid deposition
and other pollution was decreasing at the European
sites” but later considered this was “unnecessary
as it would not be possible to identify triggers for
further measures”. This shows Natural England
recognised there to be a risk that acid deposition
and other pollution may not decrease. The
recommendation for monitoring was only
abandoned when the Applicant raised the concern
“that such monitoring would be unlikely to be able
to distinguish between impacts arising from the
Proposed Development and from other sources”.
This shows Natural England identified a risk from
acid deposition and other pollution and recognises
that the control measure it originally proposed could

The conclusions of no LSE / no AEOI reached in the Applicant’s
HRA Report (REP9-020), as agreed to by Natural England
(REP8-019) are reached on the basis of a range of evidence.
This includes the operational emissions abatement measures
as would be secured via the variation to the Drax Power Station
Environmental Permit, and the associated monitoring by the
Environment Agency.

As highlighted by Biofuelwatch, Natural England have stated
that monitoring of the designated sites themselves “...is not a
necessary measure to ensure protection of the sites...". The
Applicant has highlighted numerous times the conservative
assumptions in the dispersion (air quality) modelling, e.g. that
for the in-combination assessment all other emitting projects
modelled are assumed to operate at full load 100% of the time.
This is a scenario which in reality is very unlikely to occur. This
and other conservative assumptions included in the dispersion
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not control the risk because “it would not be
possible to identify triggers”. There is therefore a
risk to a European site sufficient to warrant control
measures but for which no satisfactory control
measure can be identified. Such a risk of harm to a
European site that cannot be adequately controlled
IS unacceptable. It shows the necessity of further
emissions reductions to avoid the risk of harm and
shows the location to be inappropriate for the
proposed emissions.

modelling provide confidence that predicted impacts will not be
exceeded.

The Applicant does not consider further emissions reduction
measures are required and maintains their position that
monitoring of the protected sites themselves is of no value to
monitoring the potential effects of the Proposed Scheme.

sites that were relevant to the assessment.”

Para 23/ | Paragraph 1.1.5 considers the applicant has not Paragraph 1.1.5 of the RIES states that “the Applicant has not
3.2.21 identified any potential impacts but [REP6-021] identified any potential impacts on European sites in any EEA
says "For some European Sites, LSE were States... Only UK European sites are addressed in this Report.”
identified for a proportion of the qualifying This sentence in the REIS is referring to European Sites in
interests." LSEs (Likely Significant Effects) are other non-UK countries where no impacts have been predicted.
"potential impacts”. 5.1.5 of [REP6-021] Paragraph 1.1.5 in the RIES is therefore accurate and points
acknowledges that other plans and projects could raised in the BfW response are not relevant.
exacerbate the impact. Whilst 5.18 of [REP6-021]
concludes that "the Proposed Scheme would not
have an adverse effect" this is after mitigation
(paragraph 5.1.6 of [REP6-021]). The need for
mitigation shows a "potential impact”. Biofuelwatch
therefore considers paragraph 1.1.5 does not
correctly represent the information the EXA has
received.
Para 24/ | Paragraph 2.1.5 should say “that the European As the RIES is concerned only with European Sites, only
3.2.22 sites identified by the Applicant were the European | potential effects on European Sites can and should be

considered within it. Confirmation that the Councils considered
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Biofuelwatch have found no confirmation in [REP3- | the HRA to include all relevant European sites is provided in

012] that the Councils referred to by the EXA row 4.9.3 of Table 4.9 of the draft Statement of Common
considered the HRA to include all sites relevant to Ground between North Yorkshire Council and Drax Power
the assessment (which include sites that are not Limited (REP8-017, Rev 07 to be submitted at Deadline 10).
European sites). Natural England has also at no time suggested that other

European Sites need to be considered.
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4. CLIMATE EMERGENCY PLANNING AND POLICY (CEPP)®

4.1.1. In responding to these submissions, the Applicant would draw the ExA’s attention to
two recent Court judgments, which are relevant to CEPP’s submissions as well as the
Finch case previously referenced in both parties’ submissions on carbon matters.

4.1.2. Firstly, the High Court’s decision in respect of the Sizewell Nuclear Power Station
(judgment appended at Appendix B), which dealt with water supply issues for the new
power station. The key points arising from this are the following:

I. it was acceptable for a decision maker to consider a utility supply project as
separate from the power station development because the utility supply would be
taken forward by a different company, under a different regime, and would be
required for other reasons as well as supplying the plant in question;

ii.  for all development projects dealing with how to assess the utility supply for their
projects, the judge made clear that, if projects were required to properly assess
details of those utility supply projects, “decisions on those development projects
would have to be delayed until the company is able to define and decide upon a
proposal....” that approach would lead to sclerosis in the planning system which
it is the objective of the legislation and case law to avoid; and

iii.  such projects should only be assessed cumulatively when that is actually
possible to do, and when undertaking in-combination assessments that are
required under the Habitats Regulations, the judge reaffirmed that a decision
maker can rationally decide to defer consideration of the cumulative impacts of a
subsequent development to a later consent stage — if the plan for that
development is not yet fully formed.

4.1.3. Secondly, the High Court’s decision in respect of challenge by Dr Boswell against the
Secretary of State for Transport’s consenting of three projects on the A47 in Norfolk,
a case which focussed on the approach to carbon assessment (judgment appended
at Appendix C). Whilst focussed on a transport matter, where the NPS is different, it
sets out useful guardrails in respect of carbon assessments, building on a 2022 TCPA
decision in respect of Southampton Airport’s extension plans. The key points arising
from this are the following:

i.  the question of the approach to evaluating carbon assessments, particularly
cumulative ones, are all matters of evaluative judgment for the SoS. The
question for a Court is whether the evaluative judgment made by the SoS was
outside the range of reasonable decisions open to him. The views of the SoS
(and the Planning Inspectorate) are entitled to considerable weight;

6 This table is a summary of CEPP’s points.
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4.1.4.

4.1.5.

ii.  because there is no single approach to assessing carbon emissions, the
approach to assessing carbon differs from other Environmental Statement topics
and this is supported by IEMA industry guidance;

lii. EIAis a process that starts but does not end with the environmental statement.

Significant scrutiny was applied to carbon assessment during the Examination
(including Dr Boswell’s contribution) and in the SoS’ decision letters — this is all
‘environmental information’ for the SoS to consider; and

iv. compliance with independent guidance does not, of itself, demonstrate

compliance with [the EIA Regulations] but is one legitimate way for the Court to
assess the exercise of judgment in circumstances where there is no single
prescribed approach to the assessment of cumulative carbon impacts or to
gauging the significance of the climate impacts of a development project in the
EIA.

Both cases also make it clear that it is appropriate to assess carbon emissions
against carbon budgets and that it is the government’s role to determine how best to
balance emissions reductions across the entire economy. Any net emissions increase
from a particular policy or project, that is determined through the Secretary of State’s
evaluative judgement can therefore be seen by the Secretary of State in the context
that such emissions are to be managed within the government’s overall strategy for
meeting carbon budgets and the net zero target for 2050, as part of an economy-wide
transition.

These points are considered in the Ap